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The Supreme Court is increasingly setting aside legally significant decisions from the lower courts as if they had never happened,
invalidating them in brief procedural orders. The pace of these actions has increased in the past 22 months, neutralizing important civil
rights and civil liberties decisions.

Reasoned opinions by the federal appeals courts on issues ranging from voting rights to Donald Trump’s border wall have been wiped
from the books, leaving no precedent for the lower federal courts to follow. Legally, it is as if these decisions by the appeals courts, one
rung below the Supreme Court, had never existed. The Supreme Court’s final, unilateral exercises of power in these cases have gone
largely unreported.

The Supreme Court has broad discretion to decide which cases it hears and accepts only a small number each term. Appeals court
decisions that the justices choose not to review typically remain in effect in the judicial circuit where they were decided, operating as
precedent to be followed by that appeals court and the courts below it.

But when the Supreme Court vacates a lower court decision, that decision is erased, and any subsequent litigation on the issue must begin
anew. Since January 2021, soon after Amy Coney Barrett took her seat on the Supreme Court, expanding the conservative majority, the
court has relied on a 1950 decision to vacate 13 politically and legally significant decisions issued by federal appeals courts. That case,
United States v. Munsingwear, held that when a case becomes moot during an appeal — meaning there is no longer a continuing
controversy — the justices can vacate the decision with an order known as a vacatur.

The recent flurry of Munsingwear vacaturs is sharply at odds with the pace of past court practice. Since a 1994 Supreme Court decision
scaled back the use of the Munsingwear precedent, the court has cited the case only 48 times to vacate lower court decisions, according to
our research. Slightly more than half of those actions have occurred in just the past five years, after the appointment of Justice Neil
Gorsuch, which maintained a 5-to-4 conservative majority. More than a quarter have come in the past 22 months, with the conservatives
holding a 6-to-3 majority.

In most of the cases, the vacated federal appeals court opinions were written by judges appointed by Democratic presidents. (In some of
the cases, the Biden administration sought the vacatur, probably because the lower court decided against the government and a Supreme
Court decision affirming that ruling could restrict a future administration’s options.)

In 12 of the 13 lower court rulings vacated by the justices in the past 22 months, the court erased decisions that seemed to align with
progressive values and objectives:

Two that granted standing to plaintiffs suing Mr. Trump for violations of the emoluments clauses by profiting from his hotels and
restaurants.

One that held that Mr. Trump could not block critics on his Twitter account.

One that allowed states to be sued directly under the Voting Rights Act.

Two that allowed Pennsylvania election boards to count undated ballots or to extend mailing deadlines for ballots during the pandemic.

Two that tossed out work requirements approved by the Trump administration for beneficiaries to receive Medicaid.

One that held that the House of Representatives had standing to sue the executive branch for violations of its appropriations power in
connection with Mr. Trump’s border wall.
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One that prohibited the Trump administration from returning asylum seekers to Mexico under its Migrant Protection Protocols.

One that allowed the House Judiciary Committee to obtain redacted grand jury materials in its impeachment case of Mr. Trump.

One upholding a preliminary injunction against an executive order issued by the governor of Tennessee during the pandemic blocking
abortion procedures for three weeks.

In another case during the same period, an appeals court upheld an executive order by Gov. Greg Abbott of Texas to prohibit most
abortions at the beginning of the pandemic. The order had expired and been replaced, and the court agreed with Planned Parenthood that
the case was moot and vacated it.

The most recent vacatur involved a Pennsylvania election dispute that the losing candidate asked the court to vacate. The U.S. Court of
Appeals for the Third Circuit had allowed the local election board to count mail-in ballots that did not comply with a state law requiring
voters to write the date on the ballot’s outer envelope, on the grounds that the omissions were not material to determining the voter’s
qualifications. (One of us, Lisa Tucker, consulted on strategy in this case with her husband, Adam Bonin, a lawyer who had argued against
vacating it.)

The appeals court decision had implications for future elections, and two of the court’s three more liberal justices, Sonia Sotomayor and
Ketanji Brown Jackson, would have declined to accept the case but would not have vacated it, leaving the Third Circuit’s decision intact.
Nevertheless, at least five justices voted to vacate.

In recent months, many scholars have noted the court’s seeming disregard for precedent in big, headline cases, such as its overturning of
Roe v. Wade on abortion. In the months ahead, the court may well overrule other longstanding decisions. But at least in such cases, the
justices will offer their reasoning.
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